The Cambridge Law Journal [1996] of their official papers after their resignations will be explained. And the circumstances in which former Crown servants can properly publish confidential official information, and how improper publication of it can be restrained, will be explored. All this will require an analysis of both conventional and legal rules, together with the means through which compliance with those rules may be obtained.
I. THE PROBLEM OF CLASSIFICATION
Plainly, a central question is: what is a state paper? That was at the heart of the dispute over the Churchill archive. According to the Churchill trustees, the 1.5 million pieces of paper in the pre-1945 collection would take 20 people 20 years to separate out into state and personal papers. That claim was disputed by the Attorney-General during the action which was abandoned when agreement was reached with the National Heritage Memorial Fund.
2 When the sale was announced the general perception was that taxpayers' money was being used to buy what already belonged to the public. This was vigorously denied by the Prime Minister. In particular, Mr. Major tried at Prime Minister's Questions to set out the factual background. 3 What had been purchased, he said, were the personal papers of Sir Winston Churchill, a collection which could have been freely sold to the highest bidder. The Prime Minister explained that the pre-1945 archive included "state papers and personal papers, many of which have no connection whatsoever with Sir Winston's time in Government". 4 The purchase of the personal papers had been funded by the National Heritage Memorial Fund, and then given to Churchill College; the Government had decided at the same time to transfer to the College all the state papers in that archive. In that way, he said, the integrity of the pre-1945 set of Churchill papers would be preserved for the nation. The Prime Minister denied that any purchase had been made of papers that were already the property of the state. He was subsequently pressed further on the distinction between the two types of document. In a written answer he reiterated that the National Heritage Memorial Fund had purchased only "non-state papers" which "are not normally to be found in the Public Records Office in either original or duplicate form". The Cambridge Law Journal [1996] of that term, no doubt on the optimistic assumption that it is clear what makes up a record. But we cannot assume that all state papers fall ineluctably within that notion of a public record. For example, is the text of a ministerial speech (which perhaps should be called a state paper) unambiguously a public record? The Official Secrets Act 1911, s. 2, would not have helped, either." The replacement statutory scheme in the Official Secrets Act 1989 seeks to protect information more selectively than did the catch-all section 2, and places obligations on (among others) Crown servants (a term in the Act which includes Ministers and civil servants 12 )-but only in relation to specified classes of information. In doing so, the disclosure of "any information, document or other article" within those classes is prohibited, but those terms are (understandably) not defined. 13 It could be said that documents containing such protected information are, prima facie, state papers, although that would only constitute part of the total corpus of such documents. Again, a leading case like Attorney-General v. Jonathan Cape Ltd. l4 (the Crossman Diaries case) might be assumed necessarily to grapple with the concept of official papers. The case turned on the restrictions, if any, which the courts would place on the divulging of information about the workings of the Cabinet, and in his judgment Lord Widgery C.J. referred in some detail to the practices surrounding access to and control of Cabinet papers. 15 He took it for granted, however, that everyone understood what was meant by the term Cabinet papers, without needing him to spell it out. He did, however, quote with approval from a speech made to the House of Lords by a former Lord Chancellor in 1932 16 in which Viscount Hailsham, in asserting that an obligation of secrecy was owed by Ministers, specifically listed documents which fell within that obligation, namely, Cabinet minutes, and memoranda, telegrams and despatches and documents circulated from one Cabinet Minister to his colleagues in order to bring before them a particular problem and to discuss possible courses of action to deal with it. 17 Although that is no more than a list, clearly such documents do constitute state papers. 24 See the last sentence of his answer, given above at the text associated with note 20. The Cambridge Law Journal [1996] which he had supplied to the House of Commons; but it is not easy to think of other types which should. It is nevertheless understandable that official caution added that qualification to the Minister's answer. What, then, are the rules touching the custody of state papers, and what are the purposes which those rules are designed to further? It is convenient to analyse first non-legal rules.
II. THE CONVENTIONAL FRAMEWORK

A. The Historical Background
In the history of British government, there has been a strong tendency to rely on the honour of those at the centre of the executive to uphold acceptable standards within government. The Queen's government is taken to be carried on by gentlemen, who do not need legally-binding rules to ensure that they behave with propriety. 25 In that spirit, those rules which are of the greatest practical importance in relation to state papers are conventional in character. 26 But, as is the case occasionally with some conventional rules, when some gentlemen act like players there is a reluctance or an inability to do very much to bring them back within the rules of the game. In order to put the current conventional rules concerning state papers into context, there must first be a glance back in time.
Britain and the Empire were ruled in an amateur fashion before the Great War turned the world upside down. 27 The Cabinet met without a written agenda; no minutes were kept (and indeed Ministers were forbidden in some Cabinets to make notes during meetings in an attempt to maintain secrecy). Only in the Prime Minister's letter to the Sovereign after each Cabinet meeting was there any official account of what had happened in it. In that same rather relaxed atmosphere, there were no restrictions on what Ministers could do with their official papers once they had left office. They could-and many did-take away on resignation their copies of Cabinet papers and official files.
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The First World War, however, generated a vast amount of official paper in accompaniment to the slaughter, and greater order was needed to control it. This was done through the creation of the Cabinet Office and Secretariat by Lloyd George in 1916; and as a precursor an 25 That approach has been reinforced by the recommendations of the Nolan Committee, which recommends that reliance should continue to be placed on non-statutory requirements to uphold official good conduct: see 31 Both wanted to keep their papers, to help with their memoirs and other writings, and probably to use as a saleable commodity at some future time. 32 No effective steps were taken against either man. Indeed, when Churchill was in a position to change the rulings, he did so. In a Cabinet minute of 30 April 1945 (two months before the general election which was to evict him from power) he issued the following instruction.
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Ministers are entitled to keep all telegrams, minutes or documents circulated to the Cabinet which they wrote and signed themselves. Many of the Ministers have copies of these documents, of which usually a good many were struck. These must be regarded as their personal property, except that they will be bound by the rules governing the use of official papers, which are well established. To these should be added, in the case of the Prime Minister, correspondence with heads of Governments. . . . Ministers below Cabinet rank must return all their papers. . . . [1996] subscribed to the more generally-accepted view that exiting Ministers must return all their documents to the Cabinet Office, save for any which were required for current administration in their departments and which were therefore to be handed over to their successors. Early in his peacetime Government, Churchill fell into line. 35 In essence, he then stressed that, on leaving office, Ministers should leave all papers required for current administration in departments, and that all other papers should be returned to the Cabinet Office. He went on to note that, on a change of government, the outgoing Prime Minister would issue instructions about the disposal of the papers of his Administration. This volte-face may be explained partly by the fact that the seventy-seven year old Churchill had, at least tacitly, given up further literary aspirations. Thus a Minister who resigns, leaving his or her colleagues in office, should leave current papers in the department so that the business of government within it can continue efficiently: all other Cabinet papers must be destroyed: none should be taken away. Presumably the injunction to destroy Cabinet papers not needed for current business reflects the fact that, thanks to the photocopier, multiple copies will exist and so the individual Minister's copies are not needed for archival purposes. It was noted earlier that the phrase "Cabinet documents" used in Questions of Procedure for Ministers is not defined. It could be argued that the expression "Cabinet documents" is narrower than the phrase "state paper" as defined by the Government in the aftermath of the Churchill papers affair. Thus a resigning Minister might take the view that, for example, correspondence exchanged directly with other Ministers, papers prepared for the Minister by officials, and correspondence with MPs and peers and with people outside the Government and Parliament, are not Cabinet papers, and are accord- 35 See Peter Hennessy, Cabinet (1986), p. 11. Hennessy sets out the 1952 version of Questions of Procedure for Ministers, of which paragraph 18 is relevant here. 36 He wrote no account of his 1951 Government. 37 Op. cit., note 18 above, para. 14. Because the document is written for the guidance of Ministers, there is nothing in it about civil servants' obligations in relation to state papers. 38 The rest of para. 14 will be considered below: see note 54 and associated text.
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Who Owns State Papers? 73 ingly exempt from the conventional rule and so can be taken away. The Secretary of the Cabinet has denned the phrases "Cabinet papers" and "Cabinet documents" as used in Questions of Procedure for Ministers as referring to documents of the Cabinet and its committees, being of two kinds. The first and main type consists of memoranda and minutes; the second and subsidiary kind includes notices relating to meetings, agenda, corrigenda and addenda notices, schedules and indexes. The phrases "Cabinet papers" and "Cabinet documents" do not, in the Cabinet Secretary's view, embrace other documents created or received by Ministers, such as official correspondence.
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Nevertheless, he does not think that, because certain documents do not fall within the definition of Cabinet papers or Cabinet documents, they could be taken away, because the vast majority of documents dealt with by Ministers are public records. 40 In any dispute the Government might argue that the words "Cabinet papers" are synonymous with "state papers"; or alternatively that all state papers are, in any case, the property of the Crown and could not be removed anyway. If the purpose of the conventional rule is to ensure that departing Ministers are left in no doubt about what they should do with all their documents, the current wording in Questions of Procedure for Ministers does not unambiguously do that. One reason for this conventional rule has been given by a former Secretary of the Cabinet, Lord Hunt of Tanworth. 41 He wrote over a decade ago that Ministers may normally see the papers of former Ministers of the same party, provided that the need to do so arises in the course of their current ministerial duties.
42 Obviously, such current Ministers would not be able to see those documents, and administration would be hampered, if their party colleagues were able to take the only copies of papers away with them on resignation.
It became known publicly in 1995 for the first time, however, that this conventional rule does not apply to departing Prime Ministers. Mr. Major had to confirm this in yet another parliamentary answer to a question following the sale of the Churchill papers. In a written reply the Prime Minister began by saying: 43 By convention, Prime Ministers, on leaving office, have taken with them copies of certain documents which they dealt with while in office. These include some documents originated or 39 Letter to me from Sir Robin Butler of 3 July 1995. 40 Letter to me from Sir Robin Butler of 2 August 1995. 41 See his "Access to a Previous Government's Papers" [1982] It is my policy that in future material removed from official custody at the end of an Administration should contain no official material other than that which is already in the public domain.
This statement of intention reads as an attempt to put resigning Prime Ministers in the same position as other resigning Ministers, and to make them subject to the same conventional rule. Mr. Major will, no doubt, comply with his own new rule when he leaves Downing Street, but it will be interesting to see in due course whether his successors are content to fall in with it, rather than to do as most others have done before. The incentive to remove van-loads of papers from Number 10 at the end of a Government should not arise from a concern that, if papers were left, the writing of profitable memoirs would be more difficult, 47 with resort only to fallible memories: for, as will be seen shortly, former Prime Ministers (and, indeed, all other Ministers) can see their official papers after resignation, although under controlled conditions. Rather, the incentive consists in having physical possession of the actual papers, so that they can be donated to a library, 48 51 On that event, the document states that "the outgoing Prime Minister issues special instructions about the disposal of Cabinet papers of the outgoing Administration." There is, again, ambiguity in the use of the phrase "Cabinet papers".
The only other guidance about surrendering papers which can be obtained from Questions of Procedure for Ministers is the comment 52 that some Ministers have thought it wise to make provision in their wills against the improper disposal of any official or government documents which they might have retained "by oversight". Again, that comment presumably was not aimed at former Prime Ministers (or no such convention as Mr. Major referred to could have existed). But the comment underlines the hope that no state papers will be in the possession of ex-Ministers or their estates.
Former Ministers will often wish to see state papers when writing their memoirs. 53 To help them, Questions of Procedure for Ministers states: 54 Former Ministers may at any time have aceess in the Cabinet Office to copies of Cabinet or Ministerial Committee papers issued to them while in office.
This access is enjoyed "in the Cabinet Office": according to that conventional rule, such papers cannot be removed from there. Yet exceptions have been made. Two former Prime Ministers, Sir Edward Heath and Lady Thatcher, have been allowed to take such papers home for consultation while writing their memoirs, and to return them in due course. In Lady Thatcher's case (and possibly in Sir Edward's) the papers were mainly those issued while a Minister, rather than while as Prime Minister. She took her prime ministerial papers with her when she resigned in November 1990, under the practice identified publicly five years later by her successor.
Separate conventional rules protect the papers of previous Governments from the prying eyes of their successors. 56 Clearly, for such a scheme to work, the papers must be within official possession, and must not have been taken away by departing Ministers.
III. THE LEGAL FRAMEWORK
I want now to leave conventional rules aside and to consider two matters of law which are relevant to the control of state papers, namely, copyright and ownership. Matters of enforcement of those, and other, legal rights will be examined later.
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A. Copyright
Because the law of copyright has not remained static, when considering the copyright rules in relation to a given state paper it is necessary to apply the copyright law which applied when it was written.
58 A document written in, say, 1910 will be subject to different copyright rules than one written in 1960; and, of course, copyright does not in any case last indefinitely. I am going to consider the law as it exists now, and which is contained in the Copyright, Designs and Patents Act 1988.
Section 163 of that Act provides that where a work is made by Her Majesty or by an officer or servant of the Crown in the course of his duties, then the work qualifies for copyright protection, and Her Majesty is the first owner of any copyright in the work. The resulting protection, Crown copyright, 59 continues to subsist for 125 years after the work was made. 60 Crown copyright covers all the state papers 56 Some specified types of paper are excluded from the rules, and may be seen freely, such as papers which are in the public domain: As a result, the subsisting Crown copyright in any state paper can be enforced by the Crown, regardless of whether the paper is in a particular Minister's possession, or is stored in the Cabinet Office or other government depository, or is in the custody of an ex-Minister who has deliberately or inadvertently removed it contrary to the conventional rules, or wherever else the paper may be. 69 Copyright, in other words, is separate from ownership or possession. That fact allowed the Crown to retain its copyright in the state papers which it 61 Using the term state papers as defined by the Government: see above, note 20 and associated text. 62 69 The methods of enforcement are all considered together below, in section V. The Cambridge Law Journal [1996] gave to Churchill College in 1995. 70 As with any copyright owner, the Crown can license reproduction of copyright material, as provided in the Copyright, Designs and Patents Act 1988. 71 Part of the accumulation of documents which a Minister makes while in office will consist of documents sent to him or her in the course of his or her duties. Copyright in them follows the normal rule, that is, that copyright remains with the creator of the work. So a letter or other document sent to a Minister in such circumstances is protected by copyright owned by the writer.
72
B. Ownership A connected legal issue concerns the ownership of state papers. As a general principle, the owner of a document (as with any other thing) remains the owner of it unless he or she disposes of it, or unless there is an agreement to the contrary. So, for example, a person who writes a letter owns it, but is taken to dispose of it by passing the property in it to the receiver of the letter 73 (although the writer retains copyright in it). So (in the inadequate title of this article), who owns state papers?
There is no reason to depart from the general rule about the ownership of the medium on which information is recorded by an employee, namely, that as that medium will generally be supplied by the employer at his or her expense, that medium (paper, for example) remains the property of the employer. So the Crown remains the owner of the physical medium on which a Minister or civil servant records information during the course of official duties. It is unlikely that any agreement could be inferred from the relationship between the Crown and Ministers or civil servants which would transfer ownership of paper, used in their work, to individual Ministers or officials, and indeed there is clear evidence to the contrary which will be referred to shortly. Of course, as owner the Crown can sell or give away its property, as it did, for instance, when it gave the state papers in the Churchill archive to Churchill College. In the absence of any sale, gift, or other agreement, the Crown as owner of the paper could pursue an action to protect its rights as against Ministers and others. other means for the production of a document in the course of official duties, ownership of that paper would remain vested in the writer (although the copyright would vest in the Crown). It is clear from the parliamentary answer, examined earlier, which set out a definition of state papers that the Government is firmly (and rightly) of the view that the Crown owns state papers. 75 That has been reinforced by the Prime Minister, who was asked 76 to make a statement about the ownership of top copies of his speeches, 77 and of treaty agreements signed by him as Prime Minister, and also of the original copies of (i) letters received by him from the Queen, (ii) correspondence or other communications received by him from heads of government, and (iii) correspondence, minutes, records of meetings or other documents and communications with or in relation to or from Ministers or public bodies. Mr. Major replied that papers in all those categories belonged to the Crown, with the exception of top copies of his speeches made in a personal capacity or as a Member of Parliament, and correspondence of a purely personal nature. In giving that answer, Mr. Major confirmed the Government's view that state papers are the Crown's property, and implicitly rejected Churchill's own view expressed at the end of the wartime coalition that some such papers were the personal property of the authors. 78 That state papers are the property of the Crown is a view which has been taken consistently by senior officials down the years. It was held by, for instance, Sir Maurice Sankey in 1934;
79 it was also subscribed to publicly by Lord Hunt of Tanworth when he wrote that "In law, all Government records past and present are the property of the Crown: . . .".
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IV. SOME TECHNOLOGICAL MATTERS Before the invention of the typewriter, Ministers wrote their papers in their own hand, or papers were written on their instruction by secretaries. If a copy was wanted, it had to be made by hand. The typewriter made life rather easier: Winston Churchill, for instance, dictated his papers to a shorthand-typist, and then revised the typescript which was presented to him; a few carbon copies could be made as the original was typed. 81 drafts of papers themselves in their own hand, leaving it to secretaries to transcribe them; more recently, some Ministers have used dictation machines. A few Ministers now write on to a personal computer, and nearly all ministerial papers (other than handwritten notes or drafts) are now generated through computers. And for decades the photocopier has made reproduction of documents very easy. What effect have these developing means of recording and reproducing information had on the control of state papers? When the sale of the Churchill archive was announced some commentators queried whether extensive use of state-of-the-art photocopiers could have saved the taxpayer a large sum. The argument ran that, provided that a comprehensive and accurate photocopy was made of all the papers in the Churchill archive, and provided that the photocopy (or photocopies of it) were kept safe and available for consultation, the originals could have been sold to the highest bidder, whether from the United Kingdom or overseas. To that suggestion there were, however, objections. Some people advanced the cultural or heritage argument: would not generations of people in this country want to be able to see the originals of really significant material, such as the texts from which Churchill addressed the nation at its finest hour? Others advanced the cautious historian's objection: could we be sure that everything had been copied without selection? And others (including the Churchill trustees)" pointed out practical difficulties: how long would it take to photocopy 1.5 million pieces of paper, weighing 15 tons? Of course, Churchill and his papers were unique, but technological change is increasingly relevant to the custody and control of contemporary state papers. Obviously, multiple copies can be made of every document which a Minister or civil servant creates and receives, including those that are handwritten, and assuming that comprehensive departmental files are kept of them a complete official archive will exist when the writer leaves a department. It is also true that any Minister could photocopy (or cause to be photocopied) every document which came into his or her possession and, while obeying the letter of the conventional rules about the disposition of the originals on departing from office, could take away a complete set of papers. When documents are created on computer, information so recorded is stored on the computer's hard disk from which an infinite number of copies can be made, both on floppy disks and as hard copies printed from the disks. Indeed, through the use of a scanner, a paper-of which only one typewritten copy may exist-can be read into a computer memory, so that multiple copies can be printed at will, and so that the computer version can be indexed and linked to other documents to which the computer memory has access. Access to that paper, or desired parts of it, and cross-referencing to other documents,
Who Owns State Papers? 81 is then very easy. 82 Yet although matters have come a very long way since the use of a manual typewriter, the conventional and legal regime governing the safe-keeping of state papers is still constructed by reference to that long-gone age. There is little sign of obligations about the control of official documents being cast on Ministers in modern technological terms. The first officially-published version of Questions of Procedure for Ministers was released only three years ago, and yet the inference from it is that official papers will exist only as typewritten or printed hard copies, and perhaps photocopies, which is not the case. Indeed, the injunction in Questions of Procedure for Ministers that Ministers should destroy certain papers on resignation (rather than, as formerly, return them to the Cabinet Office) may stem from the confidence that multiple copies exist safely in official hands.
In purely practical terms it cannot matter today whether exMinisters take away state papers which were in their possession when they leave office. Provided that wholly accurate photocopies are left behind, or the "originals" are left and only photocopies of them are removed, or the documents remain on departmental computer files, what does the state or nation lose? The files are intact for Ministers' successors, and later on for researchers and interested members of the public. 83 The reason for the conventional rule which originally required Ministers to leave behind in their departments papers needed for current administration, and to ensure that all the rest went to the Cabinet Office, 84 at least in part must have sprung from the need to maintain a complete archive. But that reason withers away as technology advances. That Ministers are constrained by conventional rules approved by the Prime Minister of the day and by rules of law (such as Crown copyright) is explicable no longer only in terms of securing the safety of state documents, but also as a manifestation of the culture of secrecy which still permeates Whitehall. Those rules must now exist primarily to ensure confidentiality of information recorded in state papers. The rules, and the legal remedies which are available to ensure compliance with them, may be said to have more to do with preventing former Crown servants from disseminating official information than with ensuring the completeness of state archives. 82 At the moment this technique cannot be used reliably with handwritten documents because of the variation in the characters, even when written by the same person. 83 Admittedly this would not meet the aesthetic or heritage point that there might be an interest in having access to the "original" version, although what is the original version, apart from anything in handwriting, may be a moot point these days. 84 Later (and currently) to make sure that non-current papers are destroyed: see above, note 37 and associated text. The Cambridge Law Journal [1996] V. REMEDIES Civil servants owe their duty to the Crown as represented by current Ministers. Their obligation of confidence stems from that duty: they are required not to misuse information which they acquire in the course of their duties or to disclose information which is held in confidence within government. 85 Confidentiality could also be an implied term of any contract of their employment. 86 Legal action has been taken against former civil servants, notably Clive Ponting 87 and Peter Wright, 88 and was contemplated against Cathy Massiter 89 for alleged misuse of official information. But there has been a marked reluctance to pursue former Ministers. (The remedy for misbehaviour of Ministers while in office is dismissal or resignation-a very potent deterrent and penalty for the politically ambitious.) With the exception of the unsuccessful attempt to stop the publication of the uncensored Crossman Diaries, ex-Ministers have in effect been immune from attempts to use the law to keep them within conventional and legal rules which are designed to prevent publication of information obtained while they were in office. 90 One reason for this ministerial immunity may flow from the tacit condonation of the routine leaking which all Ministers carry out for their own purposes while in office; for it would be a bit rich for Ministers to try to prevent further leaking after ministerial colleagues had left office while they themselves practise it daily while in government. 91 Another reason may be that the conventional regime has lacked teeth, as the Crossman Diaries saga, and the publication of some former Ministers' memoirs in defiance of the Radcliffe guidelines, 92 have shown. And the former convention C.L.J. Who Owns State Papers? 83 that ex-Ministers must seek the Prime Minister's permission before referring in public to Cabinet discussions in order to explain their resignations has disappeared, simply because too many ex-Ministers have not followed it. 94 A Minister can take papers away on resignation in breach of the conventions, confident that no legal action will follow. Former Ministers might also think, with some justification, that their former ministerial colleagues, and their successors, will prefer to take no action of any kind, for fear of inviting accusations of hypocrisy, or of trying to keep the lid on the workings of Westminster and Whitehall despite living in an officially-proclaimed era of open government. 95 The only alternative would be to resort to the law (or to threaten to do so): and it is easy to appreciate that Ministers would much prefer, for those same reasons, not to do so against former colleagues unless it was unavoidable. And yet a battery of legal remedies is in place which could circumscribe what ex-Ministers, as well as former civil servants, do with state papers which have been removed improperly, and with information which they acquired while in Crown service.
Given that the Crown owns state papers, the unauthorised removal of any such papers could amount to theft. 96 Much would turn on whether dishonesty could be proved, and in considering that question a jury 97 might be swayed by the ex-Minister's or ex-civil servant's motive in removing the material. A jury might be more prepared to find dishonesty in an ex-Minister who took documents in order to make money, and perhaps might be less prepared to do so if he or she wished to use them in order to whistleblow on wrongdoing. A prosecution could also result from any breach of the Official Secrets Act 1989 by a former Minister or civil servant. Suppose that a resigning Minister or official took files away which contained information the disclosure of which the Act seeks to prevent. 98 Now the Act (so far as relevant here) permits disclosure of such information by a Crown servant "if, and only if, it is made in accordance with his official duty", and such disclosure constitutes a defence under the Act. 99 u2 Those cases establish the rule that an action based on breach of confidence could lie against an ex-Minister or ex-civil servant to restrain the publication of state papers, or information from them, which had been obtained in the course of official duties. To succeed, the Government would have to prove both that the former Minister's or civil servant's conduct in relation to the papers was in breach of confidence, and that the publication was contrary to the public interest. The information contained in the papers must be confidential-as much unpublished material contained in state papers would be-and the court would have to be satisfied in addition that it would be in the public interest to restrain publication of those secrets. The Government failed in both the Crossman Diaries and Spycatcher cases because the confidential nature of the material had ceased to exist by the time a final remedy was sought."
3 If all possible damage to the Crown's interests has already taken place through publication, no restraining injunction will be imposed. The Crown will not obtain a remedy for breach of confidence just in order to further official secrecy. 113 The events described in the Crossman Diaries had taken place 10 years earlier, and no issue of national security arose; in Spycatcher, the book had already been published around the world, and the contents were no longer confidential-although the House of Lords held that the Sunday Times must account for profits in relation to an article which it had published before the book became widely available and which was based on information from Peter Wright which had not been published before. The Cambridge Law Journal [1996] private parties proof of a publication in breach of confidence is enough. But, as Lord Keith put it in the Spycatcher case," 4 "The Crown . . . as representing the nation as a whole, has no private life or feelings capable of being hurt by the disclosure of confidential information.""
5
The Crown would have to show that, for example, publication in breach of confidence of information not already published would harm the public interest because it would prejudice national security, or because it might endanger the life of a serving intelligence officer. By contrast, if the papers, for instance, merely traced the way in which a policy idea developed within a department, and then went through a Ministerial Committee and then through the Cabinet, an action for breach of confidence would probably not, without more, lie. Such a "public domain" defence does not, however, defeat an action for breach of copyright. In the Spycatcher case Lords Keith, Brightman and Griffiths were of the opinion that neither Peter Wright nor his publishers had an enforceable copyright in the book because of Wright's wrongdoing, but that Wright held any copyright on constructive trust for the Crown."
6 If that is correct," 7 an ex-Minister or ex-civil servant who reproduced state papers improperly might be pursued through an action for breach of copyright in which the public domain defence would be of no avail. His or her only defence in such an action would be that it was in the public interest that the documents be published." 8 Clearly, the disseminator's motive would be material: genuine whistleblowing to expose iniquity would be one thing, removal and publication purely for gain quite another." 9 The Crown might also wish to prevent a former Minister or civil servant from profiting from the improper use of state papers. As in the Spycatcher case, this could be done by seeking an account of profits flowing from the breach of confidence, and it is clear that such a remedy could be obtained if, for instance, the papers were sold to the highest bidder, or were reproduced in breach of confidence or copyright.
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It would be objectionable if these legal remedies were to be used like a blunderbuss to protect the state's papers and intellectual property C.L.J.
Who Owns State Papers? 87 against any alleged misuse. The courts are now alive to the issues of free speech and freedom of information in cases like Spycatcher; and indeed the Government has now burned its fingers twice in high-profile cases while trying to prevent official information from being published. Perhaps resort may be had to the law in future only in extreme circumstances. A major restraint on a Government which contemplated going to law ought to be the derision which it would invite if the information which it was seeking to keep secret was innocuous, or was already in the public domain, although an action for an account of profits might be justifiable if it were the principal remedy sought to recover for the Crown its financial due. It should also be borne in mind that most (though certainly not all) Ministers and ex-Ministers keep within official guidelines about state papers, and do so not through fear of court action against them, but through a desire to do the "right" thing, and through loyalty to their colleagues and former colleagues. In cases in which those restraints give way, however, the law provides a range of remedies the use of which will be tempered only by the political repercussions of using them. Ministers might form the view in a given case that legal rights should not be pursuedand the Attorney-General may properly take account of any such view. 121 Ministers might even change the non-legal rules: the framework of conventional rules can be changed at will and at any time by the Prime Minister, as, in relation to state papers, both Winston Churchill and John Major have shown.
VI. CONCLUSION
On leaving office each President of the United States is now legally obliged to donate his presidential papers to the nation. No payment is made, and indeed no public money is used to build a library in which to house them (although they can be stored without charge in the National Archives in Washington). The public has the right of access to such presidential papers, and of course more generally to information under the Freedom of Information Act. Things are ordered very differently in this country. Outgoing Prime Ministers have been able to remove copies of all the documents they wish, and to dispose of them as they please-even for private profit without any compensation to the state in whose service the papers were generated. (Whether this will stop after Mr. Major's recent initiative 122 [1996] only wait and see.) Former Ministers are enjoined not to remove any state papers, most of which will be kept hidden away in official custody until they are released decades later under the Public Records Acts. Attempts are made to ensure that literary accounts of government service are published only after they have been censored. And those attempts can now be reinforced by the implicit threat of prosecution, in certain circumstances, under the Official Secrets Act 1989, a development which has not been generally recognised so far. What can the state legitimately demand of its former servants in their treatment of state papers and the publication of information? Continuity of efficient government certainly requires the maintenance of complete official records, which developing technology will easily provide almost without the need for controls on what an individual does with state papers on leaving public service. Frank exchanges of views and advice within government might be said to require restraint on the publication of accounts of such exchanges, but given the many detailed descriptions which have been published within very short times of them taking place, and without the heavens falling as a result, perhaps rather too much has been made of that justification for censorship. Of course, essential secrets about vital matters must be kept secret. What, then, can citizens legitimately expect of their former servants? Perhaps accountability is the wrong word, but at least interested citizens will want to read accounts of public service. Although some dissimulation is inevitable in political memoirs, that is no reason to dismiss such accounts as being of no public importance; and authors should be enabled to get their facts right-which requires access by them to information which they had while they were in public service. More fundamentally, citizens have a prima facie right to information acquired on their behalf by Crown servants, and that means both that censorship must be kept to a minimum and that as many state papers as possible should be put in the public domain as soon as possible. The conventional and legal rules governing all those matters do not incontrovertibly recognise the legitimate demands of the state and the nation.
